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Abstract

Much awaited Companies Act, 2013 got assent from the president of India on 29" August 2013, however the journey of its
enactment has begin in 2004 itself with the efforts of the then government to replace the old ineffective law. The ‘2013 Act’
introduces significant provisons in the area of shareholder democracy, e-governance, compliance and enforcement,
disclosure norms, auditors and mergers and acquisitions. It provides for more effective legal regime which istreated to be at
par with International standards. Underscoring the importance of Companies Act 2013 in raising the bar on corporate
governance, this paper attempts to explain the concept to Companies Act, 2013, development of the new Act and its relevance
as a toal to strengthen governance in Indian corporate sector.
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INTRODUCTION

The Companies Act 2013 is landmark legidation and likely to has a positive impact on the corporate sector, health of capital
market in India and development of Indian economy. The new ‘2013 Act’ replaces the 57 years old Companies Act, 1956,
which was left ineffective to deal with various issues in current scenario. The Companies Act, 2013 got its assent of the
president of India on 29" August 2013, however the journey of its enactment has started off in 2004 itself with the efforts of
the then government to replace the old ineffective law. Before enactment of the new Companies Act, 2013 it was being
introduced as Companies Bill in the Lok Sabha and Rajya Sabha again and again and finally got assent in the Lok Sabha and
Rajya Sabha on 18 December 2012 and 8 August 2013 respectively. Enactment of the Companies Act 2013 is an attempt to
reduce the content by deleting the redundant provisions as well as introducing the new provisions necessary in the current
scenario of India. The recent law has 470 Sections, 7 Schedules and 29 Chapters as compared to more than 750 Sections, 15
Schedules, and 13 parts in the Old Companies Act 1956. However, complete understanding of the implications of the various
provisions of the Companies Act, 2013 requires knowledge of the related rules which have been issued by the Ministry of
Corporate Affairs from time to time. The 2013 Act introduces significant provisions in the area of corporate governance, e-
governance, compliance and enforcement, disclosure norms, auditors and mergers and acquisitions. Some new concepts have
also been included in the Companies Act such as one-person company, small companies, dormant company, secretarial audit,
rotation of auditors, class action suits, registered valuers, and corporate social responsibility.

REVIEW OF THE LITERATURE

Black and Khanna (2007), aim to check the efforts of corporate governance reforms on the valuation of stock prices. On
investigating the effects of May 1999 announcement of major corporate governance reforms sponsored by Cll (known as
Clause 49) on the share prices Indian firms they concluded that faster growing firms, firms that need external equity capital
and cross listed firms gain more than other firms. They put emphasis on the fact that the value of mandatory governance rules
differ from country to country and affected by the governance level of that country. Balasubramanian, Black, and Khanna
(2008), exemplify firm level governance and its relation with firms” market value with respect to Indian firms. They find that
the firm level governance and market value of firms are positively related, which is applicable to both larger and smaller
firms. They further suggested that legal requirements in India are sufficiently strict and over-compliance does not result in
increase of the firm’s value. In the past years a lot of developments in Indian Corporate Laws took place to improve corporate
governance but most of the times those were nothing but the transplants of the major developments in the countries like US
and UK. In this context, Varottil (2009) explores the adequacy and efficacy of the Indian corporate governance norms or laws
and suggested changes like improvement in external audit, reducing the reliance on independent directors, diluting the
concept of promoter under law, considering the imposition of fiduciary duties on controlling shareholders and encouraging
them for activism to improve the corporate governance of Indian Companies. Since, 1990s India has witnessed a sea change
in its corporate governance system. Various reform initiatives have been taken in the corporate governance framework
including mandatory and voluntary measures.

Afsharipour (2011) exemplifies the Corporate Governance Reforms in India and divides the reforms in the corporate
governance in two phases.
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OBJECTIVESOF THE STUDY
To describe the devel opment of Companies Act 2013.
To showcase the provisions of Companies Act 2013 relating to corporate governance.
To examine the new concepts of Companies Act 2013.
To analyze the relevance of the newly introduced provisions of Companies Act 2013 in context of strengthening
corporate governance framework in India.

DEVELOPMENT OF COMPANIESACT 2013
Fig.1 Development of Companies Act 2013
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Corporate governance has been a vital issue in developing countries as well as developed part of the world long before the
major corporate scandals occurred in advanced economies as well as corporate scams in India made headlines. In India the
word ‘corporate governance’ was unknown till 1993. However, various positive and negative experiences necessitated
recognition of the concept of corporate governance. Development of Companies Act 2013 could be better understood with
the help of reformsin the area of corporate governance that took place in India, since 1996. First phase of these reforms took
place over the period of 1996 to 2008 and focused on independency of boards and audit committees and giving more powers
in the hands of monitors of managements. Whereas second phase of corporate governance reforms followed the SATYAM
fiasco, mgjor accounting scandal in 2009 that trembled the Indian corporate sector. Fig. 1 shows a brief overview of the
development of the new Companies Act.

COMPANIESACT, 2013 - NEW CONCEPTS

Companies Act 2013 has been enacted and replaced 57 years old Companies Act 1956. Fig. 1 shows the journey of the
enactment of the new Companies Act. This ‘2013 Act’ aims to improve corporate governance in India with its new
provisions and changes in the earlier ones. Some new concepts and the concepts related to corporate governance are worth to
be discussed here:

Key managerial personnel
The concept has been defined under Section 2(51) and the scope has been widened. The new Act also provides for
mandatory appointment of following whole time key managerial personnel for every listed company and every other
company having a paid-up share capital of five crore INR or more;

(i) Managing director, or chief executive officer or manager and in their absence, a whole-time director.

(ii) Company secretary.
(iii) Chief financial officer.

Secretarial Audit [Section 204]

The 2013 Act provides for a mandatory requirement to have secretarial audit by a Company Secretary in practice, in
respect of listed companies and other class of companies as may be prescribed. As per the draft rules, it is applicable to
every public company with paid-up share capital > Rs. 100 crores. It is a compliance mechanism to detect the frauds in
advance and take corrective measures and thereby aims to improve corporate governance.

Serious Fraud I nvestigation Office (SFIO): legal status has been given to Serious Fraud Investigation Office.

Corporate Social Responsibility

Concept of CSR has been included in the new Act as mandatory provision. The Companies Act provides that every
company having a net worth of 500 crore INR, or more or a turnover of 1000 crore INR or more, or a net profit of five
crore INR or more, during any financial year shall congtitute the corporate social responsibility committee and spend at
least 2% of the average net-profits of the immediately preceding three years on CSR activities, and if not spent,
explanation for the reasons thereof would need to be given in the director’s report (Section 135 of the 2013 Act).

Insider trading and prohibition on forward dealings

With the aim to protect the interest of small investors and public, The 2013 Act introduces for the first time term ‘insider
trading and price-sensitive information’ and prohibits any person including the director or key manageria person from
entering into insider trading [section 195 of 2013 Act].

Woman director [Section 149(1) of 2013 Act]

underscoring the importance of gender diversity, the Companies Act 2013 introduces the concept of requirement of
having at least one woman director in respect of (i) Every listed company, and (ii) Every other public company that has
paid-up share capital of one hundred crore rupees or more, or a turnover of three hundred crore rupees or more within
three years from the commencement of second proviso to sub-section (1) of section 149.

Independent directors[Section 149(4) of 2013 Act]
The term’ Independent Director’ has been defined in the Act, along with several rules regarding their appointment, role
and responsibilities. The 2013 Act requires every listed public company to have at |east one-third of the total nhumber of
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directors as independent directors. Under its Section 150, 2013 Act also provides for making the appointment process of
these directors independent of the company’s management by constituting a panel or a data bank comprising
representatives of MCA, SEBI, Reserve Bank of India, professional institutions, Chambers of Commerce and Industry
etc. This databank isto be maintained by the MCA, out of which companies may choose their independent directors.

Nomination and Remuneration Committee and Stakeholder s Relationship Committee

Under Section 178 of 2013 Act, every listed company or every other public company that has a paid-up capital of 100
crore INR or more or which has, in aggregate, outstanding loans or borrowings or debentures or deposits exceeding 200
crore INR isrequired to constitute nomination and remuneration committee. This Committee is required to formulate and
recommend to the Board of Directors about company’s policies regarding nomination and remuneration. A Company is
also required to congtitute a Stakeholders Relationship Committee if the board of that company has more than 1000
shareholders, debenture-hol ders, deposit-holders and any other security holders at any time during afinancial year.

Related Party Transactions

Under Section 188 of 2013 Act, some key changes made in the area of related party transactions include widened ambit
of related party transactions, inclusion of transactions with related parties in the board’s report. Penalty for contravention
of the said provisions are also included in the Act which extends to punishment.

Rotation of Auditors

With the aim to enhance effectiveness of audit and accountability of the auditors, the ‘2013 Act’ introduces extensive
changes in relating to audit and auditors like appointment process of auditors and mandatory rotation of auditors. As per
the new provisions the auditor will now be appointed for a period of five years, with a requirement to ratify such an
appointment at each annual general meeting. The new law under Section 139 provides for mandatory rotation of auditor
every five years in case of individual auditor and every 10 years in case of an audit firm with a uniform cooling of f
period of five yearsin both the casesin case of listed companies (and other class(es) of companies as may be prescribed)
.The 2013 Act specifies that any service to be rendered by the auditor needs to be approved by the board of directors or
the audit committee and the auditor is restricted from providing specific services mentioned under the Act. These
restrictions are aimed at achieving auditors’ independence and adding credibility to the published financial information
and value to investors and as well asthe other stakeholders.

Registered Valuers
The 2013 Act has introduced a new concept of registered valuers who are required for providing valuation reports
mandated under provisions of various sections for afair valuation.

Class Action Suits

Shareholder democracy is vital in corporate governance. The Companies Act 2013 acknowledges the importance of
shareholder democracy by introducing various provisions to protect the shareholders’ rights and interest of small
shareholders. Class action suits are one of the important concepts to improve the shareholder democracy. Under Section
245 of the Act, alarge group of individuals collectively bring a claim to court or in which a particular class of defendants
is being sued. By introducing this concept, the new Companies Act 2013 acknowledges the need to be at par with global
standards. This has empowered shareholders associations or group of shareholders to take legal action in case of any
fraudulent action on the part of company and to take part in investor protection activities and class action suits.

CONCLUSION

The Companies Act, 2013 being a modern legislation enables growth and greater regulation of the Indian corporate sector.
Through its better and improved provisions, the new Act facilitates improvement in corporate governance norms,
enhancement of the accountability of auditors and companies, increased levels of Transparency and as a result protection of
the interest of all stakeholders including shareholders. The 2013 Act also aims to instil self-regulation among the Indian
corporate sector and encourage corporate democracy. In most of the areas the Act attempts to align with international
requirements. Although, in isolation provisions of companies act do not constitute a paradigm shift but when aggregated,
these provisions form a stringent enforcement mechanism that drives a higher level of governance in companies and reduce
corruption and fraud. Surely, we can say that Companies Act 2013 isatool to strengthen corporate governance.

International Journal of Management and Social Science Research Review, Vol.1, Issue.11, May - 2015. Page 70



= Research Paper IIMSRR

N

;.._.4:,* Impact Factor :3.029 E- ISSN - 2349-6746
W ISSN -2349-6738
REFERENCES

1. Afsharipour, A.“Brief Overview of Corporate Governance Reforms in India”(2011) retrieved from
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1729422 on 25" Nov. 2014.

2. Afsharipour, A., “Corporate Governance Convergence: Lessons from the Indian Experience” (2009), retrieved from
http://ssrn.com/abstract=1413859 on 26" Nov. 2014.

3. Afsharipour, A., “The Promise and Challenges of India’s Corporate Governance Reforms”, retrieved from
http://ssrn.com/abstract=1640249 on 30" Jan. 2013.

4. Balakrishnan, R., “What is stored in the draft Companies Bill 2009 - Relating to accounts and audit” retrieved from
http://www.taxmann.com/taxmannflashes/flashart9-2-10_15.htm.

5. Balasubramanian, N., Black, B. S., and Khanna, V., “Firm-Level Corporate Governance In Emerging Markets: A
Case Study Of ndia”(2009),EuropeanCorporateGovernancelnstitute,retrieved from  http://ssrn.com/abstract=992529
on 30 Jan. 2013.

6. Black, B. S., and Khanna, V. S., “Can Corporate Governance Reforms Increase Firms’ Market Values: Evidence
from India” (2007), European Corporate Governance Institute, retrieved from http://ssrn.com/abstract=914440 on 30
Jan. 2013.

7. “Companies Act 2013-Key Highlights and Analysis” .pdf on 6" Jan. 2015.

8. “CompaniesAct013-NewRulesoftheGame(2013)”from on 14th Jan. 2015.

9. Chakrabarti R., “Corporate Governance in India —Evolution and Challenges” .

10. Dube, I., “Company Bill 2009, JPC report and International Perspective of Corporate Governance” retrieved from
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1767933

11. Hindu Business Line, retrieved from http://www.thehi ndubusinessline.com/industry-and-economy/article2717904.ece

12. http://164.100.47.5/newsite/bulletin2/Bull_No.aspx?number=46961.

13. “SEBI Consultative Paper On Review Of Corporate Governance Norms In India” Retrieved from
.http://www.sesgovernance.com/admin/images_store/corporate-governance-research-20Consul tative%o20Paper%20-
%20SESY%20Responses-file- Opaper%200n%20Corporate%20Governance.pdf.

14. Varottil, U., “A Cautionary Tale of the Transplant Effect on Indian Corporate Governance” retrieved from

http://ssrn.com/abstract=1331581 on 30" Jan. 2013.

International Journal of Management and Social Science Research Review, Vol.1, Issue.11, May - 2015. Page 71



